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AFTER INJURY, THE BATTLE BEGINS: EVALU-
ATING WORKERS’ COMPENSATION FOR CI-
VILIAN CONTRACTORS IN WAR ZONES

THURSDAY, JUNE 18, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON DOMESTIC POLICY,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 6:45 p.m., in room
2154, Rayburn House Office Building, Hon. Dennis J. Kucinich
(chairman of the subcommittee) presiding.

Present: Representatives Kucinich, Cummings, Watson, and Jor-
dan.

Also present: Senator Sanders.

Staff present: Jaron R. Bourke, staff director; Claire Coleman,
counsel; Jean Gosa, clerk; Charisma Williams, staff assistant; Ron
Stroman, chief of staff, full committee; Carla Hultberg, chief clerk,
full committee; Jenny Thalheimer Rosenberg, press secretary, full
committee; Adam Hodge, deputy press secretary, full committee;
Jennifer Safavian, minority chief counsel for oversight and inves-
tigations; Dan Blankenburg, minority director of outreach and sen-
ior adviser; Adam Fromm, minority chief clerk and Member liaison;
and Ashley Callen, minority counsel.

Mr. KucCINICH. The committee will come to order. First of all, I
want to begin by thanking all the witnesses for their patience. We
have had possibly an historic number of votes today, consecutively.
We have been voting pretty much for the better part of 8%2 hours.
When there is a vote on in the House, it takes precedence over
committee meetings.

As important as this committee meeting is, we wanted to come
back here to continue and not to ask you to try to make arrange-
ments when many of you have already traveled a great distance.
I have talked to many Members and since every Member has had
a great deal of difficulty in their own schedules, we will have some
Members who are going to be coming in and out.

But in the interests of proceeding efficiently and getting to the
witnesses, I am going to ask those Members who are here to limit
their opening remarks, if they have any, to 2% minutes. So with-
out objection, opening remarks will be limited to 22 minutes.

Without objection, we will be joined by Senator Sanders. Wel-
come Senator.

This is the Domestic Policy Subcommittee of Oversight and Gov-
ernment Reform. I am Dennis Kucinich, chairman of the commit-

o))



2

tee. The title of today’s hearing is, “After Injury, the Battle Begins:
Evaluating Workers’ Compensation for Civilian Contractors in War
Zones.”

This hearing will evaluate workers’ compensation insurance for
Federal contractors working overseas under the Defense Base Act,
a little known law passed in 1941 requiring all U.S. Government
contractors and subcontractors to secure workers’ compensation in-
surance for their employees.

Today’s hearing focuses on why the men and women who support
our troops in Iraq and Afghanistan, many of whom are former
members of the military who reentered the war zone based on a
sense of patriotic duty or economic necessity, are coming home only
to battle insurers which deny them the medical care and benefits
that American taxpayers have paid for, and why the same system
richly rewards the insurance carriers for doing so.

Over 35,000 contractors have been killed or seriously wounded in
Iraq and Afghanistan since 2002. In this subcommittee’s investiga-
tion, we have heard story after story of injured workers coming
home minus a limb or traumatized by war zone experiences seared
into their psyche only to face the fight of their lives with their com-
pany’s insurance carrier.

AIG’s record is of particular concern given the enormous Federal
subsidies it receives. It is already well known that AIG awarded
hundreds of millions in bonuses to top executives who have led the
company over the abyss. What this hearing will establish is that
the same company has refused to pay the prescribed benefits to in-
jured contractors without first putting them through a protracted
fight. CNA, which is a much smaller player in the Department of
Defense DBA market, nevertheless distinguishes itself for the
lengths to which it will go to deny injured contractors’ benefits and
to deny the existence of the phenomenon.

This hearing will also demand to know where the Department of
Labor has been since the start of the war to ensure injured workers
are obtaining the benefits they deserve. The Department of Labor’s
Office of Workers Compensation Programs, which oversees the pro-
gram, is drastically underfunded and understaffed. Its ability to
oversee this exploding program has suffered as a result. But it is
also clear that under the previous administration the Department
of Labor took a hands-off approach to overseeing the DBA program.

We are going to look forward to hearing from Deputy Secretary
of Labor Harris on how the Department of Labor intends to in-
crease its oversight role and help improve the delivery of benefits
to injured workers.

I hope this hearing will serve as an impetus for the reform of the
Defense Base Act. Now I am going to welcome and yield to our
ranking member. I would just like to say thank you for being here.

Before you arrived, Mr. Jordan, we did unanimous consent that
all Members would have 2%2 minutes, including us, in order to get
to the witnesses. We welcomed without objection and under unani-
mous consent for Senator Sanders to join us.

So we will go to you for 2%2 minutes, Ranking Member Jordan
from Ohio.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Opening Statement
or
Dennis J. Kucinich
Chairman
Domestic Policy Subcommittee

“After Injury, the Battle Begins: Evaluating Workers’
Compensation for Civilian Contractors in War Zones.”

Thursday June 18, 2009
2154 Rayburn HOB
2:00 p.m.

Good afternoon and welcome.

This hearing —“After Injury, the Battle Begins: Evaluating
Workers’ Compensation for Civilian Contractors in War
Zones”— will evaluate workers’ compensation insurance for
federal contractors working oversees under the Defense
Base Act, a little-known law passed in 1941 requiring all
U.S. government contractors and subcontractors to secure

workers’ compensation insurance for their employees.

Last year, the full committee conducted an investigation and
hearing focusing on the Department of Defense’s Defense
Base Act insurance program, which allows contractors to

negotiate their own individual insurance contracts with
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private insurance companies. It found this approach has
produced a boondoggle for the insurance companies and the
private contractors — and has saddled taxpayers with

enormous costs.

Our own investigation has confirmed the full committee’s
findings: For the period 2002-2008, AIG averaged an annual
profit rate of 35.7% from its DBA business, and CNA an
annual profit rate of 50% from its DBA business with
private contractors. These rates of profit are significantly
higher than the profits typically earned by conventional
workers’ compensation insurers. Furthermore, these profits
are subsidized by the Government, due to the fact that the
Government absorbs part of the cost of the insurance from
the federal contractor, and also reimburses insurance
companies when a contractor’s employee is wounded in a

war-related injury.

As a result of the Committee’s work last year, the Duncan
Hunter National Defense Authorization Act of 2009 was
signed into law on October 14, 2008 carrying a provision

that requires the DOD to create a less costly strategy to
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acquire insurance under the Defense Base Act. A report on
this new strategy is due to congressional committees on July
13, 2009, and we expect it will detail how DOD intends to

save taxpayers hundreds of millions of dollars.

Today’s hearing focuses on why the men and women who
support our troops in Iraq and Afghanistan — many of whom
are former members of the military who reentered the war
zone based on a sense of patriotic duty or economic
necessity — are coming home to battle insurers which deny
them the medical care and benefits that American taxpayers
have paid for, and why the same system richly rewards the

insurance carriers for doing so.

Over 35,000 contractors have been killed or seriously
wounded in Iraq and Afghanistan since 2002. In 2007, the
Department of Labor received over 10,000 new reports of
injury and death under the DBA. The public interest news
organization, ProPublica, analyzed Labor Department data
and found that insurers had denied about 44% of all claims
involving injuries involving more than four days of lost

work. Insurance companies claim this number is a result of



6

DOL rules that force companies to deny claims first and
then investigate later. These insurance carriers, however,
are unable to provide data on their denial and litigation rates

because, they unbelievably assert, they don’t track them.

In this subcommittee’s investigation, we have heard story
after story of injured workers coming home minus a limb or
tfaumatized by war zone experiences seared into their
psyche, only to face the fight of their lives with their
companies’ insurance carrier. AIG’s record is of particular
concern given the enormous federal subsidies it receives. It
is already well known that AIG awarded hundreds of
millions in bonuses to top executives who have led the
company over the abyss. What this hearing will establish is
that the same company has refused to pay the prescribed
benefits to an injured contractor without first putting them
through a protracted fight? CNA, which is a much smaller
player in the Department of Defense DBA market,
nevertheless distinguishes itself for the lengths to which it
will go to deny injured contractors’ benefits and deny the
existence of the phenomenon. Incredibly, a CNA

representative represented to my staff that the company had
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never received a complaint from an injured contractor. We
checked up on this, only to find, to the contrary, that there
are claimants currently appealing denials of benefits by
CNA, and that the story of Timothy Newman, who will
testify today that CNA denied him a prosthetic limb until a
judge overruled CNA, is not unique. For that
misrepresentation alone, I found it necessary to invite CNA

to testify here today.

This hearing will also demand to know where the
Department of Labor has been since the start of the war to
ensure injured workers are obtaining the benefits they
deserve. The Department of Labor’s Office of Workers’
Compensation Programs, which oversees the program, is
drastically underfunded and understaffed — and its ability to
oversee this exploding program has suffered as a result. But
it is also clear that under the previous Administration, the
Department of Labor took a hands-off approach to
overseeing the DBA program. The Department has fined
only a handful of companies, and has not pursued sanctions
against companies which falsify claims information or fail to

obtain workers’ compensation insurance. There has also



8

been no interagency collaboration with the Department of
Defense or Department of Justice, leading many to question:
Who is in charge of this federal program? We look forward
to hearing from Deputy Secretary of Labor Harris on how
DOL intends to increase its oversight role and help improve

the delivery of benefits to injured workers.

Finally, the Defense Base Act itself is flawed in that it was
not written for an era where civilian contractors are relied on
so heavily in a protracted war. The deficiencies in the Act
impair both the ability of insurance companies to provide
fair claims adjudication and the Department of Labor to act
as an effective watchdog over the private insurance
companies. I hope this hearing will serve as an impetus for
reform of the Defense Base Act. [l am very happy to have
Senator Bernie Sanders of Vermont here with me today —
who has been at the forefront of efforts to reform the
Defense Base Act and ensuring contractors are able to

obtain the benefits they deserve.]

6
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Mr. JOrRDAN. Thank you, Mr. Chairman. I have a short statement
that I will read fast.

Thank you, Chairman Kucinich, for holding this hearing. I would
like to especially thank the contractors who are here with us today
for their service to our country. I look forward to their testimony.

As the battlefield has evolved, contractors are indispensable.
Without contractors in Iraq and Afghanistan our troops would not
have the food, shelter, supplies, or technology necessary to com-
plete their 21st century missions.

Defense Base Act [DBA] insurance is statutorily mandated for
contractors working on U.S. Government contracts overseas. In re-
cent years we have seen costs increase as claims have increased.
In a program as vast as DBA there are going to be failings. We
need to do everything we can to correct those failings.

I hope this hearing will provide us an opportunity to survey the
DBA program as a whole. It would be preferable to bring all par-
ties, the Department of Labor, the employees, the contractors, and
the five insurance providers, to the table to discuss where reforms
are needed. Today, however, we will hear from only two of the five
providers and none of the employers.

It is Congress’s job to ensure the DOL has the resources and the
statutory authority to educate contractors about DBA, facilitate in-
formation sharing between the contractors and the insurance com-
panies, answer questions of statutory interpretation, adjudicate dis-
putes in a timely manner, and oversee employee rehabilitation pro-
grams. I look forward to hearing what initiatives DOL has in place
to make the DBA program more efficient.

Finally, I would like to express my disappointment that the in-
vestigation leading up to this hearing has not been completed in a
bipartisan manner. The Republicans on this committee were not in-
cluded in any of the preparations or deliberations leading up to this
hearing. Consequently, as we sit here today, we are not as well po-
sitioned to educate our Members about this topic and not in a posi-
tion to pass judgment on either the legitimacy of the contractors’
claims or the propriety of insurance providers’ decisions. I hope we
can work more closely together in the future.

Again, thank you, Mr. Chairman. I look forward to the testi-
mony.

Mr. KucinicH. I thank the gentleman. The Chair recognizes Mr.
Cummings for 22 minutes.

Mr. CUMMINGS. Thank you very much, Mr. Chairman. Thank you
for holding this critically important hearing to examine workers’
compensation for civilian contractors in war zones.

I requested this hearing following the April 17th publication of
an extremely troubling report by the Los Angeles Times in conjunc-
tion with ABC News and ProPublica that the health insurance
claims of civilian contractors who participated in military oper-
ations in Iraq and Afghanistan are being consistently denied.

As you know, Mr. Chairman, civilian contractors, many of whom
are veterans themselves, are serving an increasingly important role
in achieving our mission in Iraq and Afghanistan. These brave men
and women were alongside our uniformed service members consist-
ently displaying acts of heroism on behalf of the American people.
Tragically, recent news reports indicate that our commitment to
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them does not parallel their commitment to their country. Just as
there was public outrage over substandard conditions at the Walter
Reed Medical Center, so too should we be appalled by the stories
we hear today from civilian contractors who are injured on the bat-
tlefield and then abandoned here at home.

As you know, Mr. Chairman, the Defense Base Act [DBA], re-
quires contractors and subcontractors to purchase workers’ com-
pensation insurance for employees working overseas. The insurance
purchased must cover medical care and disability payments for
workers injured in the performance of job duties. It must also pro-
vide death benefits for the families of employees killed on the job.
The cost of insurance premiums paid by the contracting firms are
then built into the price of the contract between the contractor and
the Federal Government.

Right now, there are more than 31,000 current and continuing
civilian injury claims as well as more than 1,400 claims for death
benefits. The American International Group [AIG], and other insur-
ers have received some $1%2 billion in premium payments while
paying out $900 million in compensation and expenses. What a
deal. According to the April 17th article, AIG is a primary insurer
retained by contracting firms handling some 90 percent of civilian
claims filed in war zones in 2007.

I could go on but because of time, Mr. Chairman, I will submit
my entire statement for the record.

[The prepared statement of Hon. Elijah E. Cummings follows:]
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OPENING STATEMENT
Or
CONGRESSMAN ELIJAH E. CUMMINGS

“AFTER INJURY, THE BATTLE BEGINS: EVALUATING
WORKERS’ COMPENSATION FOR C1VILIAN CONTRACTORS
IN WAR ZONES”

DOMESTIC POLICY SUBCOMMITTEE
OVERSIGHT AND GOVERNMENT REFORM COMMITTEE

THURSDAY, JUNE 18, 2009
2154 RAYBURN HOB
2:00 p.M.

Mr. Chairman,

Thank you for holding this critically important hearing to
examine workers’ compensation for civilian contractors in
war zones.

I requested this hearing following the April 17 publication
of an extremely troubling report by The Los Angeles Times,
in conjunction with ABC News and ProPublica, that the
health insurance claims of civilian contractors who
participated in military operations in Iraq and Afghanistan
are being consistently denied.

As you know, Mr. Chairman, civilian contractors, many of
whom are veterans themselves, are serving an increasingly
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important role in achieving our mission in Iraq and
Afghanistan.

These brave men and women serve alongside our
uniformed service members, consistently displaying acts of
heroism on behalf the American people.

Tragically, recent news reports indicate that our
commitment to them does not parallel their commitment to
their country.

Just as there was public outrage over substandard
conditions at the Walter Reed Army Medical Center, so too
should we be appalled by the stories we will hear today
from civilian contractors who were injured on the
battlefield and then abandoned here at home.

As you know, Mr. Chairman, the Defense Base Act (DBA)
requires contractors and subcontractors to purchase
workers’ compensation insurance for employees working
overseas.

The insurance purchased must cover medical care and
disability payments for workers injured in the performance
of job duties; it must also provide death benefits for the
families of employees killed on the job.

The costs of insurance premiums paid by the contracting
firms are then built into the price of the contract between
the contractor and the Federal Government.
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Right now, there are more than 31,000 current and
continuing civilian injury claims, as well as more than
1,400 claims for death benefits.

The American International Group, Inc. (AIG) and other
insurers have received some $1.5 billion in premium
payments, while paying out $900 million in compensation
and expenses.

According to the April 17 article, AIG is the primary
insurer retained by contracting firms, handling some 90
percent of civilian claims filed in the war zones in 2007.

The article goes on to describe the difficulty that claimants
have encountered in receiving benefits for medical care and
disability payments, as well as the challenges faced by the
families of those killed in receiving death benefits.

From prosthetic limbs to treatment for Post Traumatic
Stress Disorder, the claimants have faced a “reject first and

investigate later” mentality from the insurers.

In order to receive their legally mandated compensation,
claimants often have to resort to mediation or litigation.

Mr. Chairman, we can do better.

I look forward to the testimonies of today’s witnesses and
yield back the remainder of my time.
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ELIJAH E. CUMMINGS
MEMBER OF CONGRESS
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Mr. KuciNicH. Without objection, the gentleman’s statement will
be submitted to the record. I will submit my entire statement for
the record as well.

The Chair recognizes Senator Sanders from Vermont for 2%
minutes.

Senator SANDERS. Thank you very much, Chairman Kucinich and
Ranking Member Jordan. Thank you very much for the opportunity
to say a few words. What we are looking at is an horrendous situa-
tion in two regards:

Most importantly, men and women who have put their lives on
the line in Iraq and Afghanistan, civilians working for private con-
tractors who have been wounded, came home with the expectation
that they would get the care and the benefits that they were enti-
tled to. What we are seeing is time and time again large insurance
companies like AIG are denying them the benefits that we have
paid for as taxpayers. That is issue No. 1.

Issue No. 2 is that at a time when this country has record break-
ing deficit and an $11 trillion national debt, it is our obligation to
make sure that taxpayers’ money is well spent. I think any serious
investigation of how money for workers’ compensation, in terms of
these private defense contractors, has been spent will indicate that
there has been huge wartime profiteering. That is an abuse of tax-
payers’ money that is not acceptable.

Clearly, under the last administration there was virtually no
oversight in terms of the Department of Defense and the Depart-
ment of Labor. So I think the time is long overdue for us to take
a very hard look at the Defense Base Act and to make sure that
all of those men and women who are hurting today get the care
that they need. And we have to make sure that we are not continu-
ing to waste billions of dollars of taxpayer money.

Thank you, Mr. Chairman.

[The prepared statement of Hon. Bernard Sanders follows:]
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Statement
Of
Senator Bernie Sanders

Joint Hearing
Oversight and Government Reform Committee
Domestic Policy Subcommittee
Thursday, June 18, 2009
2154 Rayburn HOB
2:00 p.m.

Thank you, Chairman Kucinich and Ranking Member Jordan, for inviting me to join your
panel this afternoon. This issue of overpayment for workmen’s compensation and the
unfair treatment of wounded contract employees in Iraq and Afghanistan is something my
office has worked on for awhile and I appreciate being able to make a brief statement.

We are here today to talk about a little known law that has had huge consequences for
many civilian employees who served during the Iraq and Afghanistan wars. There are
190,000 individuals who have kept our soldiers fed, clothed and supplied. These are the
people who drive trucks in convoys, and repair the equipment. These are the people who
live in war zones for months at a time. And sometimes, these civilian employees get
hurt, or even killed. That is when the workers compensation program comes into play.

Let’s be very clear: our workers compensation system for civilian employees in war
zones is broken and needs fundamental repair.

This broken system — the Defense Base Act Workers Compensation Program - has
resulted in tens of millions of dollars in wasteful spending. With record breaking deficits,
this is something our nation can ill afford. Worse, the same broken system has meant that
too many civilian contract employees who risked their lives and saw harm in Iraq did not
receive the medical care and support they deserved and needed. Some of our witnesses
today are going to make that point quite strongly and we thank them for being here.

Bloated Profits and Pentagon Waste

Our nation has spent an enormous amount of money for the wars in Iraq and
Afghanistan. In general, the government has done a very poor job ensuring
accountability for the billions we spend every month. That is especially clear when we
examine the Defense Base Act and analyze what happens to the billions they have been
spent in premiums for workers” comp insurance for civilian workers in war zones.
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Army audits and the Government Accountability Office (GAO) have called into question
the price of the insurance, as well as the oversight of the insurance payments and
premiums. The Army Audit Agency said in 2007 that “Overall, we concluded that
adequate controls weren't in place to make sure that costs for DBA insurance were
minimized under the LOGAP contract.” They went on to say that, “As a result of these
conditions, we believe there’s a high risk that the contractor may have been paying more
than necessary for this insurance.”

In May, 2008, the Government Accountability Office reported that the DOD could not
even account for how much we spend on workers compensation insurance, saying that,
“The total cost of DBA insurance to the government or the extent to which Iraq
reconstruction funds were being spent on DBA insurance could not be calculated . . .”

But here is what we do know.

Insurance companies have charged monthly premiums at a rate much higher than
appropriate. There are few specific numbers available, in itself a serious problem, but the
profit levels just for AIG in their dealings with KBR are on the order of $100 million on a
$292 million cost plus multi-year contract. Workers compensation companies providing
insurance in Iraq and Afghanistan have made underwriting profits of $600 million on
$1.5 billion in premiums. This was the analysis of this committee last year.

By the way, most of the Defense Base Act was handled through one insurance carrier, the
Insurance Company of the State of Pennsylvania, a subsidiary of insurance giant AIG.

Clearly, this is a multibillion dollar program that needs fundamental reform.

On Friday, the Defense Contract Audit Agency, the audit arm of the Pentagon, did the
right thing and recommended that the Department of Defense stop workers compensation
premium payments to KBR. Why? Because the Audit Agency has yet to see evidence
that the insurance premiums were reasonable for contract payments dating back to 2004.

Department of Labor Lack of Oversight

Unfortunately, the lack of federal oversight does not stop with the Pentagon. During the
entire war, the Department of Labor under the previous administration failed to perform
basic oversight. The Department of Labor’s responsibility is to ensure that insurance
companies provide the support and health care payments that workers injured in Iraq
deserve. Too often this was not the case.

My hope is that the new Department of Labor, under Secretary Hilda Solis, will take a
new look at this issue and the Defense Base Act and move forward aggressively in
addressing the problems of the past as they protect the tax payers of our country and,
even more importantly, those civilian employees who put their lives on the line for this
country.
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Mr. KuciNicH. Thank you very much, Senator Sanders.

We are now going to go to our witnesses since there are no fur-
ther comments from Members. I want to start by introducing the
first panel. Seth Harris was sworn in as Deputy Secretary of Labor
on May 26, 2009. You have an extensive background, which we will
submit for the record, but in the interests of expediting this hear-
ing we are going to go to your testimony.

It is the policy, Mr. Harris, of the Committee on Oversight and
Government Reform to swear in all witnesses before they testify.
I ask that you would please rise and that you would raise your
right hand.

[Witness sworn. |

Mr. KuciNICH. Thank you. Let the record reflect that the witness
answered in the affirmative.

Mr. Harris, all witnesses were invited to give a 5-minute state-
ment. I think it is a good idea that we try to stick to that. So,
would you proceed with a 5-minute statement? In any event, your
entire statement will be included in the record.

We would like to hear from you and then we are going to imme-
diately go to questions of you from the Members. Then after that
we will go to the next panel.

Thank you very much.

STATEMENT OF SETH D. HARRIS, DEPUTY SECRETARY,
DEPARTMENT OF LABOR

Mr. HARRIS. Thank you, Mr. Chairman. Thank you, Congress-
man Jordan, Senator Sanders, Congressman Cummings, and the
other members of the subcommittee. As the chairman said, my
name is Seth Harris. I am the Deputy Secretary of Labor. As the
Labor Department’s Chief Operating Officer, I oversee the Office of
Workers’ Compensations Programs administration of the Defense
Base Act. I am grateful for this opportunity to discuss the Depart-
ment’s role and responsibilities under the DBA and the values we
bring to the discussion of how we might reform this important pro-
gram.

Let me begin by thanking Chairman Kucinich, Senator Sanders,
and the other members of the Domestic Policy Subcommittee who
played a leadership role on this issue. You have raised important
issues about the operation of the DBA program and put the pro-
gram on the path toward reform. Through your efforts and the dili-
gent work of your staff, the issues are being explored and the pro-
gram’s problems are being brought to light.

The Defense Base Act needs significant reform. The Department
of Labor looks forward to working with you and other agencies of
Government to diagnose honestly the problems in the program and
to craft the right solutions to those problems.

I would also like to take a moment to recognize and express my
respect for the civilian contractors who will address you this
evening and in the process represent thousands of others who were
injured or killed while giving support to our armed services and ci-
vilian agencies. The Workers’ Compensation program they relied on
to care for them in their time of greatest need did not work as well
as it should have. They deserve better. Now, we must build a bet-
ter system for them and for future claimants.
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Mr. Chairman, the Department’s goal is to reduce the con-
sequences of work related injuries. Civilian contractors who work
overseas in support of our military and civilian agencies should re-
ceive prompt and appropriate benefits to remedy the physical, psy-
chological, and financial effects of injuries that happen in the
course of their employment. Employees should know what benefits
they may be entitled to and how to get them. Employers and their
insurance carriers should have systems in place to respond to in-
jury claims and voluntarily provide necessary medical benefits and
monetary compensation for disability or death as quickly as pos-
sible. I look forward to working with you to build a Defense Base
Act system that serves those values better than the system we
have today.

The Department of Labor recognizes that the DBA, under the ex-
treme and evolving conditions in which it is now applied, is insuffi-
cient to meet the needs of its major participants. Written in 1941,
the DBA was designed to protect a small cadre of American work-
ers primarily engaged in engineering and construction work in Eu-
rope and the Pacific. Now, the program serves an enormous inter-
national work force engaged in nearly every imaginable type of oc-
cupation.

They are employed by both American and foreign companies
large and small. There are multiple layers of subcontracting. And
to further complicate matters, contractors serve in distant coun-
tries with major language, culture, and infrastructure challenges.
In many cases, they serve in war zones and face the persistent
threat of grievous injury from new types of insidious attacks, some-
times with limited medical care availability and the added chal-
lenges of evacuation.

The Department of Labor knows about these difficulties but we
are trying to meet a complex 21st century challenge with a pro-
gram from World War II. It simply isn’t up to the task. Fundamen-
tal reform is needed. The Department has made every effort to im-
plement the DBA fairly and effectively. However, it is my sense
that even with additional resources, more modern technology, and
redoubled effort by all concerned the Department’s effort would be
insufficient to overcome the systemic challenges now facing the
DBA. We have already begun evaluating alternative approaches
with the contracting agencies.

The present structure of the DBA insurance program is charac-
terized by severely limited competition in the insurance market,
varying premium rates, procurement of insurance through widely
divergent processes, and significant limitations on the ability to
track and account for the contractors, subcontractors, and contract
workers involved. These systemic problems raise serious questions
about a whole range of issues.

I have a long list of questions, Mr. Chairman, which we can come
back to if you would like in questioning but I don’t want to go over
my time.

The list of problems with the existing DBA program, along with
others that are not on my list, is extensive and troublesome. How-
ever, the list of options to address these issues provides various
paths to change and we believe improvement in the DBA program.
We see four basic options with flexibilities within each:
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First, Congress could decide to leave the basic structure as is but
revise specific sections of the law to clarify, strengthen, and reform
identified weaknesses and define what is not clear.

Second, Congress may decide to replace the existing system with
an option for the contracting agencies to self insure their contracts
instead of procuring private insurance or to remain in the private
insurance system that currently exists.

Third, Congress may decide that the entire Federal program
should be self insured under one entity with no option for private
insurance.

Fourth, Congress may decide to simply leave the DBA statute as
is but provide additional resources to strengthen the oversight, reg-
ulation, enforcement, and reporting processes.

The most important step the Labor Department can now take is
to work closely with this subcommittee and the contracting agen-
cies to analyze these options and determine which will best serve
the civilian contractor work force. We are committed to taking that
step.

Mr. Chairman, I look forward to your questions and those of the
members of the panel.

[The prepared statement of Mr. Harris follows:]
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Thank you, Mr. Chairman. My name is Seth Harris. | am the Deputy Secretary of
the Department of Labor. The Department’s Office of Workers” Compensation
Programs (OWCP) is responsible for overseeing, among other workers’
compensation activities, the provisions of the Defense Base Act (DBA) and the
War Hazards Compensation Act (WHCA).

I appreciate this opportunity to appear before you today to discuss the
Department’s roles, responsibilities, and values as applied to these statutes. The
OWCP shares the Committee’s concern that civilian contractors who work
overseas in support of our military and civilian agencies are not in all cases
receiving prompt and appropriate benefits to remedy the physical, psychological
and financial effects of injuries that happen in the course of their employment.
Employees should know what benefits they may be entitled to and how to access
them. Employers and their insurance carriers should have systems in place to
respond to injuries and should voluntarily provide necessary medical benefits and
monetary compensation for disability or death as quickly as possible. Reducing
the consequences of work related injuries is OWCP’s primary goal. I look
forward to working with Congress and our stakeholders to ensure that injured
workers and their families receive the benefits to which they are entitled, and to
address the obstacles employers and their insurers encounter in delivering benefits
to injured workers.

The 1941 Defense Base Act (42 U.S.C. § 1651 et seq.) is an extension of the
Longshore and Harbor Workers’” Compensation Act (Longshore Act) (33 U.S.C. §
901 et seq.). The DBA covers all workers, regardless of nationality, who are
injured or die while working overseas under contract to federal agencies. Since
1950, the DBA has been administered by the Department of Labor (DOL). Like
state workers® compensation systems, benefits under the DBA are paid by private
insurance companies. The cost of the premiums for the DBA insurance policies is
included in the contracts let by the federal agencies. The costs of benefits paid by
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the insurer for DBA claims arising from a war-risk are eligible for reimbursement
by the federal government under the War Hazards Compensation Act.

From an obscure program with no more than a few hundred claims a year, the
Defense Base Act has undergone a significant expansion in recent years, as
contractors have taken on an ever-increasing role in supporting our war and
reconstruction efforts in Iraq and Afghanistan. In 2007, OWCP received over
10,000 new reports of injury and death under the DBA. Originally established to
protect a much smaller and more homogenous group composed primarily of
engineers and construction workers, the DBA program has been hard-pressed to
successfully support the efforts of two hundred thousand workers, many on the
front lines in combat zones, engaged in nearly every type of work. Although the
Department of Labor has worked hard to see that prompt and appropriate benefits
are delivered under this statute, and we believe that the majority of participants in
the DBA program have as their goal effectively addressing the needs of our
civilian contractors working in war zones, we acknowledge that significant
problems have been identified in several important aspects of the program.

Congress has clearly communicated its concern about the cost of DBA insurance
and has directed the Department of Defense (DOD), the largest DBA contracting
agency, to study alternative approaches to procuring such insurance. DOD will be
submitting a report to Congress on cost issues in July 2009. DOL has provided
technical assistance to DOD and other contracting agencies in their evaluation of
various procurement options and insurance acquisition strategies. DOL will
continue to do all we can to assist in this effort. There are a variety of alternative
approaches, each with its own sets of strengths and weaknesses, and [ will address
some of them later in my statement.

Other critical administrative issues must be addressed. These include making sure
that insurance coverage is obtained for all contractors and subcontractors; helping
workers understand their rights under the DBA; and reducing the delays and
disputes that occur in the claims process.

When reconstruction efforts began in Iraq in mid-2003 and increasing numbers of
civitian contractors were deployed overseas, DOL recognized the need to educate
contractors, subcontractors, contracting agencies, and insurance brokers to ensure
that all had appropriate DBA insurance coverage. There are a number of unique
obstacles and challenges that make this effort especially difficult. One is the
involvement of overseas contractors with no presence in the United States,
making effective communication extremely difficult. Distance, language
differences, time differences, and lack of local infrastructure magnify these
communication difficulties. Prolific and layered subcontracting, down to the
smallest local ‘Mom & Pop’ business that actually provides, for example,
janitorial services on a military base in rural Iraq, makes ensuring universal
coverage nearly impossible. DOL has made efforts through the contracting
agencies and the prime contractors to communicate the DBA’s insurance
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requirements to all subcontractors, but DOL is limited in its ability to guarantee
that all employers have the necessary insurance, as there is no comprehensive
system for tracking overseas contracts, contractors and subcontractors, and
workers under each contract, While the prime contractor may ultimately bear the
risk for any losses when a worker for a smali local subcontractor suffers injury, it
is sometimes difficult for DOL staff to identify the employer, the prime
contractor, and the responsible insurance carrier. This can make claims
investigation time consuming because establishing the employment relationship is
a prerequisite to benefit eligibility. A related problem arises when, in the
competition for subcontracts, some companies decide to go without insurance in
order to lower their costs. Identifying uninsured employers is difficult in the best
of circumstances — adding small foreign subcontractors to the equation magnifies
the challenge. The Department of Defense, the State Department, and USAID
have recently implemented a data system to track contractors and contractor
personnel operating in Iraq and Afghanistan. DOL plans to work with these
agencies to leverage this data and improve compliance with DBA insurance
requirements among contractors and subcontractors.

Ensuring that all covered workers understand their rights under the DBA is
similarly problematic. While communicating with American employees of major
contractors is relatively straightforward, reaching foreign workers from countries
around the globe, employed many subcontracting levels below the prime
contractor, is especially complicated. In one instance, the United States prime
contractor subcontracted with a company in Nation A to transport supplies. The
subcontractor then hired employees from Nation B to transport supplies from
Nation C, across Nation D, and into Nation E. These circumstances are not
unique. DOL has addressed this challenge by educating agency contracting
officials and prime contractors of the need for DBA insurance through each level
of subcontracting; by making it clear to the prime contractors and their insurance
carriers that it is their responsibility to provide DBA information to covered
workers; and by posting on the DOL website information about the DBA and the
claims process, both in English and in Arabic.

One of the Department of Labor’s strategic goals is to “Reduce the Consequences
of Work Related Injuries,” and we have been directing our efforts toward
improving the delivery of benefits. The Department oversees benefit delivery by
receiving and monitoring reports of injury and of benefit payments, and providing
informal but critical dispute resolution services. We educate the various
participants about their rights and responsibilities under the DBA, and provide
technical and compliance assistance whenever necessary. Our district directors
and national office managers regularly speak at industry conferences and seminars
to highlight current trends and recommend improvements in claims handling
practices. We maintain a robust website to provide claim and insurance
information to program participants, including Arabic translations of key DBA
information and claim forms.
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We also monitor the claims decisions of the insurance industry through our
review of individual claims records, and provide corrective guidance and
compliance assistance when we discover errors and omissions. For example, if an
insurance company repotts that benefits are being paid at an incorrect rate, our
district office claims examiners notify the parties of the error and request an
immediate adjustment. If benefits are suspended based on erroneous or missing
medical documentation, we recommend that benefits be continued pending
submission of the requisite reports. Reminders are issued to insurance companies
if required claims actions are not performed when due. If any dispute arises or if
either party to a claim fails to respond appropriately, we convene an informal
conference to discuss and resolve issues.

The issue of Post-traumatic Stress Disorder (PTSD) claims provides a good
example of DOL efforts to improve outcomes under the Defense Base Act. In
early 2006, when the inventory of PTSD claims began to rise, we convened a
meeting with insurance industry leaders to heighten their awareness of the issue,
address common problems encountered by the claims handling community, and
share resources and best practices in resolving these complex claims. We
continue to monitor the industry’s progress with this type of claim to see that they
are handled in accordance with law, but also in a sensitive fashion given the war-
zone source of many such claims.

To strengthen our claim monitoring efforts, we redistributed DBA claims from the
initial intake in the New York district office to district offices around the country.
Injured U.S. workers now have access to our district office personnel located
closer to their residence. All district office staff also receive training in the best
DBA claim practices based on the work done in our New York office, which has
the most experienced DBA staff.

Issues have been raised with respect to the execution of the claims process. We
have worked hard to improve our internal processes to meet the needs of
claimants and to assist the insurance industry in meeting its obligations. Despite
the age-old tradeoff between labor and industry at the heart of workers’
compensation -- predictable benefits in exchange for foregoing tort lawsuits —
most workers’ compensation systems remain inherently contentious. Insurance
companies are required to pay only the claims that meet certain legal criteria, that
is, the medical condition must be related to employment and the disability must be
supported by medical evidence; thus, insurance carriers investigate claims
thoroughly before authorizing benefit payments. Under normal conditions, this
can result in delay; given the nature of claims under the DBA, the delay can be
extensive. The nature of some injuries, especially those of a psychological nature
such as Post-traumatic Stress Disorder, can make investigation time-consuming
and dependent on difficult-to-obtain supporting medical reports, at times resulting
in frustration for all involved. That the traumatic incident occurred in a foreign
country, thousands of miles from the United States, sometimes in the fog of war,
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with little local infrastructure for investigation and reporting, makes the claims
adjustment process even more challenging.

As in any workers’ compensation system, the DBA insurer relies on factual and
medical evidence to establish claim eligibility, both initially to satisfy threshold
requirements and subsequently to establish continuing eligibility for benefits.
Some of the delays in carrier claim decisions are due to the complexity of the
underlying entitlement issues that often depend on expert medical opinion for
resolution. The medical sector does not always work with the speed that our
stakeholders expect or want. Evaluation and testing, treatment, discovery, and
reporting all take time; securing competent medical opinions from overseas is
frequently difficult, While the DOL has found no deliberate intent to delay claims
handling, we have discussed and will continue to discuss with insurers the amount
of time required by some claims adjusting behavior.

The recent media coverage of several injured contractor employees highlighted
some of the systemic problems with the DBA claims process. In the majority of
these cases, the insurer voluntarily paid compensation and medical expenses
without a formal award once the employer reported the injury, and those
outcomes reflect how the system should work. In one case, the injured worker
received vocational rehabilitation services from DOL and returned to work with
another stateside employer. However, disputes subsequently arose regarding
various aspects of these claims. OWCP claims examiners promptly conducted
informal conferences and in most cases issued recommendations favorable to the
claimants. If the parties still were unable to resolve the issue in dispute, the case
was promptly referred to the Office of Administrative Law Judges (OALJ) for
formal hearing. In two cases, disputes arose after the ALJ had entered an award
of benefits; one was resolved after an informal conference; the other required a
second referral to the OALJ.

We continue to work on our ability to monitor, measure, and improve the claims
processes in the DBA program. We are establishing new performance measures
for the program, with plans to produce and publicize an ‘Industry Report Card,’
which will measure how quickly insurers and self-insured employers report
injuries and initiate payments. We have just added a large number of “Frequently
Asked Questions” to our website to educate and assist all program participants in
the claims process. Information available on the website includes a basic
discussion about DBA coverage and a reference for contractor employees on how
and where to report an injury and file a claim. Quarterly statistics on injuries and
deaths as captured in DBA case reports will also be available.

DOL is committed to improving the DBA program to meet participants’ needs
while working to reduce claim delays, and meet other challenges. In light of
increasing claims volume, claim complexity, and escalating demands for detailed
reporting, DOL is reviewing the adequacy of its existing data system used to
monitor DBA activity. We will look for opportunities to upgrade and strengthen
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that data system. DOL will also emphasize its educational and technical
assistance role by continued improvements to its website. In addition, DOL will
study the feasibility of educating and certifying claims adjusters who work for
private DBA insurers, setting benchmarks to monitor their claim-handling
proficiency and providing for decertification of those claims adjusters with
substandard performance.

Despite our efforts to improve various administrative aspects of the DBA
program, some problems persist both with insurance and claims administration.
Some of the insurance problems may be addressed when the DOD presents its
proposals to Congress later this summer. Other problems are inherent to DBA
claims and are not easily susceptible to administrative remedy.

On the insurance side, DOL’s viable options for encouraging carriers to timely
process claims or keep premium costs down are limited. DOL can only authorize
insurers to write DBA insurance if they are authorized by at least one State, a
United States territory, or the District of Columbia to write workers’
compensation insurance. Foreign insurance companies cannot, therefore, cover
DBA. Many of the authorized companies will only accept U.S. risks because they
are not equipped to cover overseas employers, limiting the market for foreign
employers. DOL has no authority to set or oversee premiums; although DOL may
refuse reimbursement of a war hazards claim if OWCP were able to determine
that the DBA premium included an additional charge or loading for such hazard.
While DOL may suspend or revoke an insurance carrier’s authorization to write
DBA insurance for good cause, this remedy leads to a reduction in the available
market (only three companies currently write the vast majority of DBA policies)
and may lead to corresponding upward pressure on prices.

Further, local companies in Afghanistan and Iraq may be declined by U.S.
insurers because their underwriting profile is unsuitable or, given the increase in
DBA claims generally, U.S. insurance companies may not have the capacity to
accept these additional risks. Since there is no market of last resort—similar to
state-assigned risk pools—that would allow an employer to buy insurance from a
designated DBA insurer if no other coverage is available, foreign companies may
be excluded from the contracting process altogether,

One common complaint among smaller contractors is that most insurers require a
minimum premium to cover their administrative costs. This means that absent a
single source contract obliging the insurer to accept all risks at the same rates,
small contractors with a limited scope of work are charged disproportionately
high rates, even assuming they would otherwise have access to DBA insurance.

As local subcontracting proliferates, we encounter more instances of uninsured
employers who either are not aware of the DBA insurance requirement or who
believe that DBA insurance is not required. By law, an uninsured employer is
responsible for payment of DBA benefits. When payment of benefits cannot be



27

enforced against any employer, claims are paid as a last resort from a Special
Fund, which receives assessments levied on all carriers and self-insurers under the
Longshore Act and its extensions. The increasing financial burden resulting from
uninsured employers would thus fall on private-industry members, many of whom
have no connection with work performed overseas but rather are stevedoring, ship
building and ship repair companies.

Another potential problem confronting the current system is the financial security
of the insurance carriers themselves. State guaranty funds, which protect
employers under their local workers’ compensation statutes, do not cover DBA
risks. DOL requires insurers, as a condition of their continuing authorization, to
post security based on their outstanding DBA-benefit obligations. If a carrier
becomes insolvent, the employer is bankrupt, and the security is exhausted, the
Special Fund would once again become the payor of last resort. Thus, under the
current scheme, the cost of civilian contracting would be passed on to private
industry in the U.S. that has no connection to the work performed overseas.

The claims administration side of the DBA system has its problems too. The lack
of a comprehensive system of tracking overseas contracts, contractors and
multiple layers of subcontractors, and workers under each contract limits DOL’s
ability to ascertain contractor compliance with the DBA insurance requirement. It
also impedes the prompt and accurate identification of the insurer responsible for
each covered injury. This problem may be alleviated if there were a central
system for securing insurance and reporting and tracking injuries that may be
utilized across contracting agencies and DOL. DOD, DOS, and USAID have
established a joint tracking system for their contractors and contractor personnel
in Iraq and Afghanistan, and this will go a long way to facilitate matching injured
workers with their responsible employers in case of injury.

Without an efficient system for reporting injuries and deaths, delays in claim
investigation and early claim resolution arise. This problem is particularly acute
among small local subcontractors who do not understand the concept or the
requirements of workers’ compensation coverage. Further complications include
the difficulty of providing foreign workers with clear information about the DBA,
the lack of local resources to assist in filing claims, and language barriers.

Finding a comprehensive solution to these insurance and claims processing
problems has proved challenging. Using a single-source-insurance provider such
as the State Department and the Army Corps of Engineers currently have in place
overcomes the problems associated with access to insurance and minimum
premiums; the insurer must accept all risks at the same rates set by the contract.
But the single carrier needs to demonstrate that it has both the financial capacity
and claims handling ability to service the contract. Currently, only one company
(CNA) is bidding on these contracts. If that company does not wish to renew, the
single-source option may no longer be viable or not as attractive. Also, since
single-source contracts are agency specific, employers who contract with more
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than one agency may be covered for DBA liabilities by two different insurers,
creating another problem when injuries occur. For example, an employer
providing personnel to two agencies with different insurers might assign the same
worker on a rotating basis between the two agencies. If the worker was killed in
the line of duty, it may not be immediately apparent which insurer should
respond, although the right to benefits is beyond doubt. Also, a single-source
insurance program does not cure the problem of a contractor’s failure to secure
DBA insurance, and does not guarantee the long term financial soundness of the
single source provider.

Another insurance strategy that has been under consideration is a government-
wide self-insurance plan. This option would create an entity similar to a state
insurance fund or a private captive insurance company which would automatically
extend DBA insurance protection to all eligible contracts, subcontracts, and
locations overseas and cover all employees working under those contracts and in
those locations. There would be no individual insurance policies. Instead, there
would be blanket insurance coverage for all DBA risks. This plan would alleviate
most of the problems discussed above, and would also minimize the disparity in
claims handling by different insurance carriers and reduce the incentive for
litigating disputes. The cost of workers’ compensation benefits would flow
directly back to the contracting agencies, without the added layers of profit
markup by the contractors, insurance brokers, and insurance carriers. It would
also eliminate the need for a separate war risk hazard determination (currently the
costs under the War Hazards Compensation Act are paid out of the Federal
Employees’ Compensation Fund and not charged back to the agencies).

Additional options being considered would require devoting more resources to
delivering benefits to injured overseas workers and their families. While
insurance companies have been hiring overseas adjusters to assist in the claim-
filing and investigation processes, more could be done, such as providing
contracting agency staff at local embassies to provide additional support. DOL
will also explore ways to improve the dissemination of DBA insurance
information to the smaller local subcontractors through the contracting agencies
and the insurers.

Among the challenges participants experience in the DBA system are delays and
the length of time required to navigate the dispute resolution mechanism.
Although DOL provides an effective and efficient informal dispute resolution
service that resolves disputes in an average of about eight months, cases that
require formal litigation may take much longer. Further, for claims arising from a
multi-national workforce deployed around the globe, support systems to assist in
perfecting a claim, presenting necessary documentation, and engaging in appeals -
- e.g., union representation and access to an effective plaintiff bar -- may not be
available. Consideration could be given to decoupling the DBA adjudicatory
process from the standard Longshore Act requirements to offset these
deficiencies. Revisions might be made to the DBA that would streamline the
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adjudication processes, enhance the ability of overseas claimants to participate in
the informal resolution system, enhance some of the benefit payment
requiremnents, provide incentives to insurers for prompt decision making, and
reduce the need for litigation. DOL will be pleased to work collaboratively with
the contracting agencies, insurance companies, claimant attorneys, and Congress
to draft proposals to achieve these improvement goals.

Mr. Chairman, the Department of Labor has initiated conversations about
alternatives that might improve the functioning of the Defense Base Act with the
primary contracting agencies, including Defense, State, and USAID. We look
forward to the DOD report on its analysis of insurance options to be submitted to
Congress in July 2009. We will continue to work to improve our oversight of the
current system, but we would welcome the opportunity to participate in additional
dialogue about enhancing that system.
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Mr. KuciINIcH. I thank the gentleman. We are going to now move
to questions from Members.

I would just ask the witness and all other witnesses who will
come in other panels that when you are asked questions by Mem-
bers, please answer the question directly. Be as succinct as you can
in the interest of trying to get as much of the information that you
have available to members of this committee.

I would like to begin by talking about the Office of Workers’
Compensation. I understand this Office has been underfunded for
the past 8 years. But does the Department of Labor really maintain
records showing insurance coverage with such advanced technology
as this 3x5 card? It says here this form was last updated in 1976.
Is this the way you keep records there?

Mr. HARRIS. Yes, Mr. Chairman. You are right that card dates
from the Ford administration.

Mr. KUCINICH. Is it time to upgrade the system?

Mr. HARRIS. It is time to upgrade that system and we are going
to fix that. We have a plan that we are ready to implement and
we are going to fix that system.

That is the card on which we receive information from the insur-
ers about who they have covered. We have a long stack of those
cards that we use to get this information.

Mr. KuciNicH. Would you agree that if you have a lot of claims,
wouldn’t it be important to the claimants to be able to have their
data into a reliable and sophisticated data collection system?

Mr. HARRIS. I think that is right. But let me say, that card isn’t
for claimant data. That card is for insurers’ coverage of employers.

Mr. KUCINICH. So you are saying, you are committing that you
are going to update it?

Mr. HARRIS. We are going to fix it. Absolutely, yes.

Mr. KuciNicH. Now, I want to ask you also, your staff has made
some disconcerting statements about the Department of Labor’s au-
thority to enforce DBA requirements. One staff member referred to
the Department of Labor in these terms, that you are “at best a
score keeper, not really a referee.” We know the difference between
a score keeper an a referee. Another staffer said that Congress in-
tended the DBA program to be self executing where DOL only sits
back and watches and jumps in when something goes bad.

Do these comments represent accurately the current administra-
tion’s view about its responsibility for DBA workers’ compensation
insurance?

Mr. HARRIS. No.

Mr. KuciNicH. Will you change DOL’s policy and culture so that
the Department of Labor exercises more authority?

Mr. HARRIS. Well, the statute defines the scope of our authority.
The descriptions that you just repeated from members of my staff,
and I would be curious to know who they are, by the way, I don’t
think accurately capture what our statutory role is.

Mr. KuciNiCH. But the Department of Labor has a poor record
of overseeing DBA insurance. That is a legacy you do not want to
repeat, I take it?

Mr. HARRIS. Well, I don’t want us to do a poor job. That is cer-
tainly true, Mr. Chairman.
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Mr. KUCINICH. Are you going to assure this subcommittee that
you are going to conduct a top to bottom review of the Depart-
ment’s of Labor role in administering the DBA insurance?

Mr. HARrrIs. Well, I think the most productive thing we can do,
Mr. Chairman, is to work with you to fundamentally change the
program. I think that there are a lot of administrative reforms we
could make and we should do those. But let me say, the program
is not designed for the circumstances that we are in right now.
What we need is fundamental reform.

I think more resources, better technology, better systems might
improve the circumstances somewhat. But let me say, for the folks
who are going to be testifying on your next panel, I am not sure
any of those processes would have changed the outcome in their
particular cases. It is the system that we have, a system that de-
pends upon private insurance, that is an adversarial system, like
many workers’ compensation systems, unfortunately, and a system
that results too often in adjudication that takes months and
months and months and months.

Mr. KUCINICH. But it is true if you are working with old tech-
nology, that can slow down claims. If you have insurance compa-
nies that don’t want to pay the claims and a technology that slows
down the claims, you are going to have frustration in the first case
of people not getting their case in front quickly enough and in the
second case of just the insurers not wanting to pay. That is the con-
cern that we have.

Mr. HARRIS. Well, I share the concern that the technological
problems or the systems that we are currently using result in some
delay. But let me say, I don’t think that is where the bulk of the
delay in this system comes in. It is when you end up in an adver-
sarial relationship between the insurer and the claimant.

Mr. KUCINICH. Let me talk about that, if I may, because my time
is running out to ask you questions. What are the limitations in
the DBA that prevent the Department of Labor from playing an ac-
tive watchdog role?

The act specifically states that the Department of Labor may
“provide persons covered by this act with legal assistance in proc-
essing a claim.” On DOL’s Web site it states, “Department of Labor
administers the Defense Base Act ensuring that workers’ com-
pensation benefits are provided for covered employees promptly
and correctly.” Please, if you could respond briefly?

Mr. HARRIS. Yes. The role of the Labor Department is to process
these claims; when there are disputes to mediate between the in-
surer and the claimant; to cajole, pressure, beg, or beat about the
head and neck the insurers who are denying claims; and to get to
settlement as quickly as possible.

We are not, however, an arbitrator or a judge. There is an adju-
dicative process that follows. When the Office of Workers’ Com-
pensation Programs advocates on behalf of a claimant and the in-
surer still refuses to pay, we end up with a referral into adjudica-
tion. That is where I think the delays come in.

Mr. KuciNIcH. I thank the gentleman. The Chair recognizes the
Minority Leader, Mr. Jordan.
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Mr. JORDAN. Thank you, Mr. Chairman. Mr. Harris, did I get
that right when the chairman introduced you that you have been
on the job 3 weeks?

Mr. HARRIS. It seems a lot longer but yes. It has been about 3
weeks.

Mr. JORDAN. Well, Mr. Chairman, some of the line of your ques-
tioning I think was right on target. This is the second hearing I
think we have had in 6 weeks which dealt with a program at the
Department of Labor. Nothing against Mr. Harris, but he has been
on the job 3 weeks. I think 6 weeks ago when we had the hearing
on the H-2B Program we had no one from the Department of
Labor here to talk about what was going on there and the lack of
oversight that they had there. This is serious.

Mr. Harris, in your testimony you talked about four approaches
that would help improve this entire operation. I just jotted them
down because I didn’t have your testimony directly in front of me.
You said one was to kind of define, clarify, refine how the current
system works. I think the other one you said was to allow employ-
ers to self insure. The third option was to have the entire system
in some kind of self insurance. Then the fourth one was more dol-
lars. More resources I think was your term. Walk me through those
real quickly. Which do you advocate and which do you think makes
the most sense? Give me your thoughts on those.

Mr. HARRIS. I thank you for that question. Let me just, if I could,
modify your description of the second option a little bit. It would
be the contracting agencies that would have the option of self in-
suring rather than employers. There is some self insurance by em-
ployers here that are not insured.

Each of these options serves different purposes and accomplishes
different results. So the question is what problems are we most in-
terested in trying to solve. If the principal problem that we are try-
ing to solve is that this is an insurance market that doesn’t have
enough participants, a uniform self insurance system might well be
the way to go.

But we need to engage with the contracting agencies. The De-
partment of Defense is going to come forward with a report in July.
We need to engage with them to try and winnow down these four.
But I think that what we are trying to suggest to the committee
is that these are four options with variations within each of them
that I think that the committee should be thinking about as it con-
siders legislation.

Mr. JORDAN. But the question, I guess, is which one do you advo-
cate?

Mr. HARRIS. We are not advocating for any of the four just yet.
We need to engage the contracting agencies before we are prepared
to do that.

Mr. JORDAN. The study is coming back when, next month?

Mr. HARRIS. My understanding is that the Defense Department
is going to be reporting on July 13th about this program and about
the scope of contracting.

Mr. JORDAN. We will look forward to that study. When the
United States first went into Iraq and Afghanistan, many of the
defense contractors, especially subcontractors, were unaware of the
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requirement to get the DBA insurance. What is the Department
doing now to make sure they are aware of that requirement?

Mr. HARRIS. We are working with the contracting agencies. Let
me just say, the Defense Department, the State Department, and
USAID are right now working on trying to develop a comprehen-
sive data base of contractors. One of the problems that we have
had is that we don’t know who all the contractors, subcontractors,
and sub-subcontractors are. All of them are supposed to be insured.
So we are working with them in trying to develop that data base.

But we are also working with them to try and get information
out to the contractors and subcontractors. That is a very, very dif-
ficult task because often you have foreign subcontractors working
for American contracting companies. Frankly, that has been one of
the biggest challenges. There are contractors in this system that
are not insured.

Mr. JORDAN. But I assume there is some kind of formal edu-
cation process that takes place on the front end. How does it work?

Mr. HARRIS. That is a fair question. I am afraid I am not going
to be able to give you an answer that I don’t know. I will be able
to get you more information about that, but I can’t describe the
way in which we educate contractors as they enter the system. But
my staff will get you some more information about that.

Mr. JORDAN. Let me do a related question, then. DynCorp cre-
ated what they refer to as the Civilian Police Employee Assistance
Program which informs employees about preparations they need to
make prior to going to Iraq and Afghanistan. Then, in the event
of injury, CPEAP officials act as an intermediary between the in-
surance company and the employee. Is this a good idea, this kind
of an approach? Do you think it is a good idea?

Mr. HARRIS. Where the employer provides an intermediary with
the insurer? I don’t know. I am not familiar with that program so
I don’t know how well it works. I think anything that gets insurers
to respond more quickly and gets those benefits paid, the com-
p(fnsation and the medical benefits paid more quickly is a good
idea.

But let me just say, I think that sort of tinkering around the
edges is not going to work here. I think that we need to really look
at fundamentally changing this program. The system is certainly
not geared for the number of contractors that we have right now.
When this program was created we were talking in the numbers
of hundreds. Now we are talking in the thousands, 15,000 I believe
in the last fiscal year. That is a lot of claims for a system that is
not built to manage that quantity of claims. So individual programs
here and there may benefit but as I said before, I think we need
to look at fundamental reform.

Mr. JORDAN. Thank you, Mr. Chairman. Thank you.

Mr. KuciNICH. I thank the gentleman. The Chair recognizes Mr.
Cummings of Maryland.

Mr. CUMMINGS. Mr. Harris, let me ask you this: You said there
was limited competition. In other words, there were limited num-
bers of insurance companies doing this?

Mr. HARRIS. That is true. My understanding is that the three
large insurance companies have about 90 percent of this market:
AIG, CNA, and ACE. I believe that AIG has 80 percent of the De-
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fense market. That is not very much competition. I believe the
State Department has a sole source relationship with CNA.

Mr. CuMMINGS. OK. All right, let me tell you where I am going.
Let me guide you to where I want you to go. They can’t lose with
these contracts, can they? They cannot lose. As I understand it, the
way this DBA is structured, they cannot lose. In other words, in-
surance companies cannot lose. Am I right? They are going to get
paid the big time.

Mr. HARRIS. I think that is right.

Mr. CUMMINGS. Then why is there limited competition? I don’t
understand that. Corporations usually operate based on profit. You
are telling me that three companies, they cannot lose. So why is
there limited competition? I am not knocking you; I am just curi-
ous.

Mr. HARRIS. I think that is an excellent question. I am not sure
I am the right person to answer it. We were actually talking about
this earlier today in preparation for the hearing. I think one part
of it is that the barriers to entry into the market are pretty high.
For example, AIG has a very extensive system of offices, and Ara-
bic speaking folks in Kuwait and I believe in Iraq. In order to get
started up in this market and to be able to compete in the market,
I think it would cost a lot of money to get in. That may well be
it. But I don’t want to represent myself as an insurance market ex-
pert.

Mr. CUMMINGS. I understand, but you are going to have to do
that. You are going to have to become an expert because you are
sitting here telling us that you believe that reform is necessary. I
do appreciate you saying that. Thank you for coming in here and
not trying to snow us. But this is the key: If we are going to change
this system, we need to change it soon.

In a few minutes some people are going to come up here and they
are going to talk about their personal tragedies. The one thing that
Chairman Kucinich will tell you is that one of the things that we
try to do is get Government to work for the people. A commitment
made is a commitment that has to be kept. It is part of our respon-
sibility, when you come in here and tell us that something is wrong
and needs to be corrected and then after you testify people who are
victims of the system come up and tell us how they have been vic-
timized, then if it is not changed we become a part of the conspir-
acy of failure and mediocrity.

So now the question becomes what is the timetable on all of
these changes that you are talking about? You have been kind
enough to come in here and tell us that things are wrong. But
words don’t put one dime in the pockets of these people who have
suffered, whose families have suffered, and whose surviving loved
ones are suffering. Can you give us some timetables so we are not
doing this same thing next year at this time?

Mr. Harris. Well, let me say that I agree with everything you
just said. I hope that we are not here next year talking about this.
I hope we are here next year talking about how to implement a
new program.

Mr. CUMMINGS. The urgency of now.

Mr. HARRIS. I agree with you completely. But let me also say the
timing is up to you. Congress needs to reform this program. The
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Labor Department can’t do it. There are changes that we can make
but the fundamental reform that is needed is up to you.

Mr. CUMMINGS. Good. So, you are the one who is in the Depart-
ment. What do you think would be the most effective way for us
to address what you have already seen in the Department? Will we
have the support, if we do what you suggest, of this administra-
tion? After all, the President is probably going to have to sign
whatever we do.

Mr. HARRIS. I don’t want to represent that the President is going
to sign whatever you do. But we need to have more discussion with
the contracting agencies. We are dedicated to doing that quickly.
We are going to get this report from the Defense Department next
month. Congress dictated that they do it and they are doing it.
Then we are going to hopefully come to you with a proposal.

I have tried to give you four ideas that you can begin working
on immediately to try and assess how they match up with solving
the problems that exist in this program. So I think we should get
started with that discussion right away about how to get to a bill.
But I must say, because we need to have some more discussion
within the administration about which of these choices we want
you to make, I want you to go ahead and get started.

We are going to come to you hopefully with an answer soon. But
I can’t tell you exactly when that is going to happen. Hopefully
soon.

Mr. CUMMINGS. Do you think this profit margin of 40 percent is
reasonable or do you think that is a bit high?

Mr. HARRIS. I am not an insurance regulator so I am not really
in a position to say.

Mr. CuMMINGS. Thank you, Mr. Chairman.

Mr. KuciNicH. I thank the gentleman. The Chair recognizes Sen-
ator Sanders.

Senator SANDERS. Thank you, Mr. Chairman. As I understand it,
and you tell me if I am wrong, somewhere between 80 and 90 per-
cent of the business that KBR let out for insurance seemed to go
to AIG. Does that sound right to you?

Mr. HARRIS. I don’t know the specifics of KBR’s business. I was
speaking with Congressman Cummings about the market as a
whole and the Defense Department market. But I can’t speak to
KBR.

Senator SANDERS. That is my understanding, that the over-
whelming amount of business from KBR went to AIG. Picking up
on Mr. Cummings’s point, above and beyond the terrible treatment
that people who have put their lives on the line to defend this
country have received, it does seem to me at least a little bit
strange that workers’ compensation companies providing insurance
in Iraq and Afghanistan have made underwriting profits of $600
million on some $1% billion in premiums. I don’t think you have
to be an insurance expert to suggest that may be war profiteering.
Does that sound right to you?

Mr. HARRIS. It sounds like a lot of money to me. Again, just get-
ting back to the Labor Department’s role here, we are not insur-
ance regulators. That is not our role in this system. Congress didn’t
give us that authority, so I am just not in a position to say.
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Senator SANDERS. We are playing with American taxpayers’ dol-
lars that in this case go from the taxpayers to the DOD, go from
the DOD to KBR, and go from KBR to AIG. What I think the tax-
payers and the Government of the United States expect is that
when people in fact get hurt, they get justice. When they need
medical help, when their families need death benefits, they get it
and they get it in a prompt manner.

Now, in my view, and I don’t want to get into a partisan argu-
ment but I think the Bush administration will go down in history
as one of the most incompetent administrations. You guys are new
on the job but I hope very much, picking up from what Congress-
man Cummings just said, it is important that we turn the page on
this issue. It is important that you work with Congress to give us
your ideas so that No. 1, we have a cost effective program and are
not wasting billions of dollars, and No. 2, more importantly, that
when people get hurt on the job representing the needs of the
United States of America, they get prompt and just compensation.
Does that sound fair enough?

Mr. HARRIS. I agree with you. Let me go a little further. You
have my commitment that we are going to work with you to fix this
program.

Senator SANDERS. Thank you very much.

Mr. KucINICcH. I thank Senator Sanders. The Chair recognizes
the gentlelady from California, Congresswoman Watson.

Ms. WATSON OF CALIFORNIA. Thank you, Mr. Chairman, for hold-
ing this very significant hearing. I want to thank Mr. Harris for
waiting all these hours while we played in the sandbox on the floor.
I think it is very, very important that we hear from you, the De-
partment of Labor.

We had no idea when this new administration group started that
we would have this kind of unemployment. But a good friend of the
people is now over there, Hilda Solis, and I know her staff will do
an excellent job in trying to straighten this out.

According to data from the Labor Department and anecdotal evi-
dence from Federal contractors working overseas, the workers’ com-
pensation system currently in place is characterized by a high de-
nial rate. You probably talked about this before I came to the com-
mittee, but it is characterized by a high denial rate for those re-
questing compensation while the insurance providers have bene-
fited from significantly higher profits than those typically earned
by conventional workers’ compensation insurers. This conflict is
perpetuated by a seeming lack of comprehensive oversight of the
system, and I hope that is something that we will try to iron out,
with oversight duties fragmented between the Department of
Labor, the Department of Defense, and the Department of Justice.

So what kind of communication has there been? I think you have
only been there on the job 2 weeks?

Mr. HARRIS. About 3%2 weeks, ma’am.

Ms. WATSON OF CALIFORNIA. About 32 weeks. You have picked
up a lot. So what kind of communication has there been between
the Department of Labor and the Department of Defense to control
the high premiums paid to insurance companies and to ensure Fed-
eral contractors are receiving adequate care?
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Mr. HArrIiS. We have been in discussion with the Defense De-
partment about reforming this program and the study that they
are undertaking.

The Labor Department has no authority over premiums in this
system. That is determined by the contracting agency that estab-
lishes the contracting relationship with the employer and estab-
lishes the relationship with the insurer. So we have no mechanism
by which we can control those costs or regulate those costs.

Ms. WATSON OF CALIFORNIA. But as long as you are talking to
each other, I would hope that you would mention that this is a seri-
ous problem, that our committee has questioned it, and to expect
more questions from us. Can you pass that on?

Mr. HARRIS. I will.

Ms. WATSON OF CALIFORNIA. Can you tell me why the Depart-
ment of Labor only referred one case, and this is probably before
you arrived, one case to the Department of Justice for prosecution
of an insurance carrier knowingly making a false statement for the
purpose of reducing or denying benefits to an injured contractor de-
spite evidence that such instances have occurred on numerous occa-
sions? If you have not been there long enough to know about this
case, I wish you could get back to us and let us know what hap-
pened under the last administration to reduce the number of cases
that would go for prosecution. With that I will yield back my time,
Mr. Chairman.

Mr. KuciNICH. I thank the gentlelady. I want to thank Mr. Har-
ris for his presence here. This committee is adamant about making
sure that the Department of Labor reforms its position on these
matters to make sure that those who were injured are able to re-
ceive the compensation that they are entitled to. The committee
thanks you. We will be in touch with you.

At this time we are going to call the second panel. We are com-
bining the second and the third panel. I would like everyone to
come forward. While you are coming forward I would like to take
this opportunity, just to move expeditiously to put the witnesses in
place, while you are coming forward, I am going to read some of
the biographies because we are going to keep moving this along.

I also want to take the opportunity to thank those from the
media who are here for their patience in waiting, the reporters, the
cameramen, the technicians, and the producers, and for your role
in helping to communicate this hearing to the general public. So
thank you very much for your presence.

While the panel is getting into place, I want to talk about who
we are going to be hearing from.

Mr. Timothy Newman, welcome. He was a former civilian con-
tractor in Iraq for DynCorp. In 2004 he joined the U.S. Department
of State CivPol mission to Iraq as part of the Global War on Terror.
He spent 15 months in greater Baghdad training the Iraqi police
forces and protecting fellow mission officers until on September 2,
2005 he was severely injured by a roadside bomb. Mr. Newman lost
his right leg and sustained several other major injuries. Upon re-
turning home, he worked with DynCorp to develop a program to
better care for injured contractors.

Mr. Kevin Smith is a former civilian contractor who worked as
a truck driver for KBR in Iraq. Mr. Smith was severely injured
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when his supply convoy was ambushed by insurgents outside Bagh-
dad in 2004.

John Woodson is also a former truck driver for KBR in Iraq.
Prior to going to Iraq he was a construction supervisor in Houston,
TX working with cranes in the rigging industry. He also worked in
aerospace, commercial, and petrochemical fields for 25 years. On
October 28, 2004 John Woodson was hit by an IED, losing his leg
and most of his eyesight.

Gary B. Pitts is an attorney who has been handling U.S. Depart-
ment of Labor cases for the last 30 years. Since the war began 6
years ago, he has been representing more civilian contractors
wounded, injured, or ill from the war zone than any other attorney
in the country. He has had over 300 ongoing Defense Base Act
cases at all times for the last 4 years from all parts of our country.
He is the owner of Pitts and Mills in Houston, TX. He served in
the Army National Guard for 12 years and was a Captain.

General George Fay is executive vice president of Worldwide
Property and Claim of CNA. He is responsible for claims, strate-
gies, and operations for CNA’s Property and Casualty Operations
worldwide. He is also a member of CNA’s Operating Committee.
Before joining CNA in July 2006, General Fay was executive vice
president and chief services officer at the Chubb Corp. where he
spent more than 30 years in claims, operations, and administration
holding positions of increasing responsibility. He is also a retired
Major General from the U.S. Army Reserves.

Kristian P. Moor is AIG’s executive vice president and president
of AIU Holdings, Inc. He is responsible for worldwide general in-
surance companies of AIU Holdings, Inc., a leading global property
and casualty holding company. He is also an executive vice presi-
dent of American International Group, Inc. Prior to the formation
of AIU Holdings, Inc., Mr. Moor was president and chief executive
officer of AIG’s Property Casualty Group.

Finally, Charles R. Schader is going to be joining Mr. Moor for
questions from Members. He is president of Worldwide Claims,
American International Group. As president of AIG’s Worldwide
Claims operation, Mr. Schader has substantial experience in ad-
dressing claims under the Defense Base Act and War Hazards
Compensation Act.

I would like all of the witnesses who are either going to be mak-
ing a statement, answering questions, or both to rise. It is the pol-
icy of our Committee on Oversight and Government Reform to
swear all witnesses in before they testify. I would ask that each of
you raise your right hands.

[Witnesses sworn.]

Mr. KuciNIicH. Let the record reflect that each of the witnesses
answered in the affirmative. You may be seated.

As with the first panel, I ask that each witness give an oral sum-
mary of his testimony and to keep this summary under 5 minutes
in duration. Your entire testimony will be included in the record
of this hearing.

I would like to begin with Mr. Newman. Thank you very much
for being here.
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To those who are here as contractors and have served, I think
it is appropriate on behalf of the subcommittee to also say thank
you for serving the United States of America.

You may continue.

STATEMENTS OF TIMOTHY D. NEWMAN, FORMER CIVILIAN
CONTRACTOR IN IRAQ; KEVIN SMITH, FORMER CIVILIAN
CONTRACTOR IN IRAQ; JOHN WOODSON, FORMER CIVILIAN
CONTRACTOR IN IRAQ; GARY PITTS, PITTS AND MILLS AT-
TORNEYS AT-LAW; MAJOR GENERAL GEORGE R. FAY, EXECU-
TIVE VICE PRESIDENT, WORLDWIDE PROPERTY AND CLAIM,
CNA FINANCIAL; AND KRISTIAN P. MOOR, PRESIDENT, AIU
HOLDINGS, INC.

STATEMENT OF TIMOTHY D. NEWMAN

Mr. NEWMAN. Thank you. My name is Timothy Newman. I was
injured in Iraq in 2005 while working for DynCorp as a civilian
contractor. Since my injury, I have personally endured the effects
of an outdated Defense Base Act and also advocated for other in-
jured contractors through their ordeals.

I grew up in Charleston, South Carolina. I joined the Marine
Corps at 17 and became a South Carolina Police Officer at 22.
After September 11th, I volunteered for the Civilian Policing Mis-
sion through DynCorp International with the State Department.

I landed in Iraq on July 4, 2004 and hit the ground running, lit-
erally. I served with the State Department training unit that
worked to train the existing Iraqi forces. We traveled the BIAP
highway several times per day and my unit actually moved over
3,000 passengers without any injuries until September 2, 2005.

Just after leaving our compound, my vehicle was hit by a road-
side bomb. The blast completely blew through the driver section of
my vehicle. My navigator and friend of 20 years, Leon Vince
Kimbrell, was killed instantly. The shrapnel and the blast tore off
my right leg, shattered my left leg, almost severed my left wrist,
and sent shrapnel through my lungs, intestines, and chest. I was
blown completely out of the vehicle and found myself with a useless
body on a dirty Baghdad street. I dragged myself down the street
until my team rescued me and delivered me to the Combat Surgical
Hospital in the International Zone within 20 minutes of the attack.

I spent the next 22 days in a medically induced coma and woke
up in the U.S. Military Hospital in Landshul, Germany. This is
where my personal story with the DBA begins. My initial care was
amazing and my treatment by CNA was good. I was appointed a
local case manager who expedited my care and worked with the
hospital. My care did not begin to fail until I left the hospital.

In February 2006 I was ready to start walking on a prosthetic
leg. By October I was disillusioned with the absence and lack of
communication by my former employer, DynCorp, so I wrote a let-
ter to the CEO. In a few weeks I received a phone call inviting me
to Texas to talk about my complaint. I went to Texas with a shiny
new leg and met my former bosses. The meeting ended with a deci-
sion to start a program of employee care. I also left with a part
time job to start the new program.
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We made great headway in caring for our employees and started
associations and programs to help them. We had far less success
with our insurance carriers. The actions that we received from the
insurance carriers and companies were simply lip service. Other
than limited support for some of our programs, they did nothing to
make the process easier on our side or theirs. It was typical double
talk and empty promises. After 2 years of fighting, I left the pro-
gram late last year.

In 2007, my treating physician recommended I get a Power Knee
system, a true bionic leg that acts in place and supplements the
muscles that I lost. The legal battle for this leg took over a year
and a half and resulted in me getting the system 557 days after
it was initially requested. The Administrative Law Judge that con-
cluded the Power Knee was both reasonable and medically nec-
essary found or CNA’s experts, that “neither physicians have
opined with any degree of certainty that the Power Knee prosthetic
will not address the claimant’s need” and that both “have little
knowledge regarding the claimant’s medical status and regular
daily activities and have no firsthand knowledge of the Power Knee
prosthetic.”

In October 2008, 1 month after leaving Dyncorp, my biweekly
compensation checks began arriving but were only half of what the
amount should be. After weeks of no communication, CNA claimed
that while I was employed by Dyncorp I was overpaid. So without
warning or discussion, they cut my compensation to recoup their
funds. Of course, their assumption of what I made was baseless. At
the time they did not even have my pay records from Dyncorp. I
suffered through financial hardships for no real reason. My legal
counsel requested a hearing on this dispute. It is now June and our
hearing is set for August, almost a full year after the problem
started.

In the 3%2 years since my injury, I have met and tried to help
so many people who were damaged in our national defense. I have
personally talked three friends out of suicide. Each of them suf-
fered greatly from Post-Traumatic Stress Disorder but their biggest
battle was the one they were having with their insurance carrier
to get real care for their problems. I know of more than one friend
that did take his own life.

I have helped and supported a friend facing double amputation
for war injuries while the carrier said it was not medically nec-
essary. I have helped a man who had an RPG go straight through
him twice who was denied help, support, or communication from
his insurance carrier. I have seen friends with blast related hear-
ing loss be denied help and be forced to buy their own hearing aids
while their cases went to court. I can continue on and on.

I am not an expert but I am a victim with common sense who
has seen failures of our current system. In my experience, the sin-
gle biggest cause of these failures is the insurance carriers’ practice
of seeking profit in every way possible from our fight for national
survival instead of becoming part of the forces united against our
enemies. When this act was written by Congress, they sought to
provide an expedited workers’ compensation system for war effort
workers. Once the DBA carriers hijacked the system and saw it as
a source of profit, the program was lost.
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I would like to personally thank you for your interest in this
issue. Thank you for your commitment to making a difference and
your service to all of us. I am happy to answer your questions.

[The prepared statement of Mr. Newman follows:]
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Sen. Elbert D. Thomas of Utah (1941) "When once total war, spherical
war, global war or whatever one may choose to call it, is undertaken,
the sooner we bring home to our people the fact that all are
responsible for the war, all might suffer by the war and therefore all
should sustain the losses, the better off we will be in a social and
governmental way."

Statement, EXPANDED

Good afternoon my name is Timothy Newman and | was injured in Iraq in 2005
while working for DynCorp as a civilian contractor. Since my injury 1 have
personally endured the effects of an outdated Defense Base Act {(“DBA”) and also
advocated for other injured contractors through their ordeals.

| grew up in Charleston, South Carolina. | am the son of a first generation
American Mother and a Father whose family immigrated to the U.S. in the 1700’s.
They instilled in me a sense of patriotism, family and of right and wrong. At age
17 | joined the Marine Corps and at 22 became a South Carolina Police Officer. |
was a good Cop and devoted my later career to training other Cops to be their
best. After September 11" | was moved to do more. Once my children were old
enough to thrive without my daily input | volunteered for a Civilian Policing
Mission through DynCorp International with the U.S. Department of State
(“DoS”). | landed in Iraq on the fourth of July 2004 and hit the ground running,
literally.

I served with the CPATT Training Unit that worked to train the existing Iraqi police
forces and move them closer to civilized policing and the recognition of basic
human rights. After several months the situation on the ground worsened and
my skills were needed to transport our officers through Baghdad and the
surrounding areas. We traveled the BIAP highway several times a day. My unit
moved over 3,000 passengers without any injuries until September 2" 2005.

Page20f 18
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On that date, just after departing our compound my vehicle was hit by a roadside
1ED. The blast blew completely through the driver section of the vehicle, my
navigator and friend of 20 years Leon Vince Kimbrell was killed instantly.

The blast tore off my right leg, shattered my left leg, almost severed my left wrist,
and sent shrapnel through my lung, intestines and chest. i was blown out of the
vehicle. | dragged myself down the street and was rescued by my team who
delivered me to the Combat Surgical Hospital in the International Zone within 20
minutes of the attack. | spent the next 22 days in a medically induced coma and
woke up in the U.S, Military Hospital in Landshul, Germany.

This is where my personal story with the DBA began. Initially my treatment and
care were amazing. My own personal heroes are the men and women of the
hospitals where | stayed. They, along with my family gave me many reasons to
live. Initially my treatment from DynCorp’s DBA insurance carrier (C.N.A. Global)
was also good. | was appointed a local Nurse Case Manager who expedited my
care and worked with the hospital staff.

My care did not begin to fail until | left the hospital. In February, 2006 | was ready
to start walking on a prosthetic leg. By October 2006, | was disillusioned with the
absence of communication from my former employer. | had viewed DynCorp as |
did my old Sherriff’s Office back home and | expected a lot more from them. if |
had been injured on duty in South Carolina my agency would have rallied to my
aid. This was not happening with my corporate employer, so | wrote a letter to
the CEO... In a few weeks | received a phone call inviting me to Texas to talk
about my complaint. | went to Texas on my shiny new leg and met with my
former bosses. The meeting concluded with the decision to start a new program
of employee care within the Civpol Division of DynCorp and the offer of a part
time job to start the program. The first year was a joy. Our organization worked
with many brave men and women who returned from the war zones damaged
and broken. We had the honor of caring for the families of the friends that did
not make it home and we worked hard to streamline every process imaginable to
assist our DBA insurance carrier in delivering the compensation and authorizing
the services we had contracted for and expected.
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Although we made great strides in caring for our fellow employees and creating
associations and programs to help them, we had far less success with the
insurance carrier. The actions taken on their part amounted to lip service.

Beyond limited support for some of our programs they did nothing to improve the
claims process. Their consistent practice was double talk and empty promises.

During a two year period in this role, my confidence and hope began to wane.
The commitment from DynCorp had faded and the programs and overall effort
had become less of a priority for them. In August of 2008 | resigned from
DynCorp hoping to bring change to the system by other means.

In 2007 my treating physician recommended that | get an Ossur “Power Knee”
system. This is a true bionic leg system that acts in place of and supplements the
muscle { lost through the traumatic amputation of my right leg. It has restored the
physical endurance | lost after my injury

The legal battle for this prosthetic began in March of 2007 and took over a year
and a half of hearings, quotes, denials, depositions, examinations, and stress.

Finally, on November 6%, 2008, 557 days after it was initially prescribed, |
received my power knee system.

The Administrative Law Judge that concluded the power knee was both
reasonable and medically necessary found that of CNA's experts, “. . . neither Dr. |
] nor Mr. [ ] have opined with any degree of certainty that the Power Knee
prosthetic will not address Claimant’s needs . . . “and that both “Dr. [ ]and Mr. [
] have little knowledge regarding the Claimant’s medical status and regular daily
activates and have no firsthand knowledge of the Power Knee prosthesis.”

| believe this issue was litigated not because C.N.A. or their lawyers thought |
didn’t need this prosthetic but because they were concerned about being denied
War Hazards reimbursement.

One of the factors that precipitated my resignation from DynCorp was a reduction
in hours that prevented me from performing the duties that the position
required.
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C.N.A. was advised of the reduction in my earning which should have should have
resulted in a corresponding increase in workers compensation benefits.

Without concluding their investigation of my actual earnings, in October of 2008,
one month after my resignation from DynCorp my bi-weekly compensation
checks from C.N.A. were substantially reduced. This action was allegedly justified
by an overpayment of benefit. Although there is no dispute that even after my
rehabilitation is concluded, at a minimum, | am entitled to 288 weeks of
compensation for the loss of my limb and that | am entitled to compensation at
the maximum rate, C.N.A. chose to reduce my compensation to a level that
prevented me from paying my mortgage and my car payment. The point is this.
Their actions served no purpose but to create a financial hardship.

These examples are typical of the administration of DBA claims. It is a system that
failing many men and women who answered a call and risked their lives to be a
part of the war on terror. In the 3 % years since my injury | have met and tried to
help many people who were damaged in our national defense.

I have personally talked three friends out of suicide, each of them suffered greatly
from PTSD but their biggest stressor was the battle they were having with their
DBA insurance carriers to get care for their problems. | know of more than one
friend that did take their life in despair.

| have helped and supported a friend facing amputation for war injuries while his
DBA carrier argued that the amputations were not medically necessary. This 39
year old man was faced with two choices; (1) keep two useless feet and be bound
to a wheelchair forever or (2) undergo amputation and flourish with two high tech
prosthetic feet. That is not a choice for a man wanting to live his life rather than
watch it pass him by.

| have helped a man who had an RPG go straight through him twice, who was
denied help, support or simple communication from the DBA insurance company.
| have seen friends with blast related hearing loss be denied any help and be
forced to buy their own hearing aids while their case went to court.
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| could continue on and on but instead | would rather discuss what could be done
to make the DBA work.

| am not an expert but | am a victim with common sense who has seen the failures
of the current system. In my experience the single biggest cause of these failures
is the insurance carriers’ practice of seeking to profit in every way possible from
our fight for national survival instead of becoming part of the forces united
against our enemies.

When this Act was written Congress sought to provide an expedited workers
compensation structure for war effort workers, they purposely geared the system
toward the injured worker with an eye toward making this a less litigious and
more dispute oriented system. Once DBA carriers became primarily profit-driven
the legislature’s intent never stood a chance. .

Changing the law to discourage the rampant profiteering of the insurance
companies is the only alternative to avoid the creation of a totally new care
system changes might that erase the good parts of the DBA.

How do we change the DBA?

s Establish a mechanism that allows for the Office of Workers’ Compensation
Programs ("OWCP”) to independently investigate the veracity of claims and
recommend solutions to service related disputes with insurance carriers.
Further train the OWCP hierarchy in dispute resolution and reinforce the
goal of settling disputes at the informal level. Empower the OWCP to make
recommendations binding on insurance providers. Preserve formal hearing
structure as a remedy for disputes but include penalties for frivolous
disputes that will encourage all parties to avoid the formal process in favor
of resolution.

o Standards of care should be set to provide for uniform treatment of
injured workers. Provider disputes should be tracked and habitual or
repetitive disputes or those previously adjudicated should be used by
OWCP to persuade providers to avoid service problems or issues.
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The DBA should be reviewed by congress every five {5) years or within six
{6) months of the initiation of hostile actions or humanitarian operations
that will utilize substantial contractor service.

This will allow for incident by incident amendment of the DBA if necessary
so that service standards can adequately address the problems arising from
a given conflict. For example: special training on claims for Post Traumatic
Stress Disorder arising out of the Global War on Terror.

Create a means of classifying claims as War Hazards and a mechanism for
appeal by carrier’s who are denied the designation. This will allow carriers a
guaranty that their claims will be reimbursed and allow them to streamline
their claims management.

With the guarantee of reimbursement, claims will be limited to this rate
and any excessive profiting shouid be investigated. Basically, insurance
providers would relinquish the temptation of excessive profit for the
standard profit, this will help to ensure that the system contains profit but
discourages excesses and therefore benefits prompt care.

Just as the DBA provides for generous compensation and treatment it is
meant to discourage conflict. The cost of DBA claims and the injuries to
workers underlying those claims are the price of being involved in global
conflict. The profit regulation requirement would assure providers a set
reimbursement (profit) rate which would act as an incentive to streamline
and maximize the efficiency of the services. Providers would be
discouraged from disputing all but the obviously invalid claims as often now
do because they are perceived as potentially costly. Setting a profit
standard and linking participation in the DBA coverage with profitable
contracts in other government programs could improve the system. While
not perfect the limitation of profits to 15% DBA claims administration will
cost less and improve the efficiency of the system exponentially.
Establishing penalties, fimiting profits and putting in place the ability for
contractor holders (the US Gov} to recoup Insurance profits above 15% we
will establish a support system that will work rather than be a perpetual
motion machine of victimization.
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o Insurance providers would be required to deliver to the US Dol
annually a DBA Profit Report and must show that their profits were
limited to the set rate {15%) or why their profits exceeded that limit.
Unwarranted excesses would result in a penalty that would reduce
the profits below the set rates. Eventually, providers would seif
police themselves and understand that supporting our national
missions are not profit potentials.

In closing, | am simply someone who has experienced the failures of the system
and the behavior of the insurance companies who are paid to provide our care.
The men and women who rely on this system were Cops, Soldiers, Truck Drivers,
Cooks, Teachers, Construction Workers, Mothers, Fathers, Sons, Daughters and
friends. They answered the call for many different reasons but they did answer
the call and they were promised and expected to be cared for if the worst
happened. War is Hell, these injured Heroes have seen it overseas and now they
are seeing the Hell of America. Two things that | have experienced since my
explosion have changed my life. First was seeing my dead friends two daughters
Victoria and Caitlin grow into beautiful, smart and loving young women. The other
was talking a friend out of suicide. This friend had seen and survived evil and
horror of the war in Iraq only to fall into despair over the treatment he received
when he came home. He and other men and women are just as much a part of
our national defense structure as my two Marine Sons. They deserve the same
acceptance, care and appreciation. They also deserve a system that does not fail
them.

| would like to personally thank you for your interest in this issue, your
commitment to making a difference and to your service to ali of us.

in my 3 % years of recovery | have gained many friends who have shared their
own ordeals with CNA and their frustration with the Defense Base Act. | have
attached their st